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Title  40 — Protection  of  Environment 

[FRL  887-2] 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

SUBCHAPTER  D — WATE*  PROGRAMS 

PART  124— STATE  PROGRAM  ELE¬ 
MENTS  NECESSARY  FOR  PARTICI¬ 
PATION  IN  THE  NATIONAL  POL¬ 
LUTANT  DISCHARGE  ELIMINATION 
SYSTEM 

PART  125— NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  parts 
124  and  125  of  EPA  regulations.  The 
purpose  of  this  revision  is  to:  conform 
the  regulations  to  the  requirements  of 
a  consent  decree  approved  by  the  U.S. 
District  Court:  and  to  clarify  the  pro¬ 
cedures  and  criteria  which  EPA  will 
use  in  exercising  its  power  to  object  to 
(veto)  the  issuance  of  State  national 
pollutant  discharge  elimination 
system  (NPDES)  permits.  Both  of 
these  proposed  changes  are  necessary 
to  assure  national  consistency  in  water 
pollution  control  efforts,  particularly 
with  respect  to  toxic  and  hazardous 
pollutants. 

EFFECTIVE  DATE:  May  23,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Edward  A.  Kramer  (EN-336),  Office 
of  Water  Enforcement,  Environmen¬ 
tal  Protection  Agency,  Washington, 
D.C.  20460,  202-755-0750. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  January  6,  1978,  EPA  published 
a  proposed  rule  revising  EPA’s  regula¬ 
tions  governing  State  NPDES  pro¬ 
grams  (43  FR  1256).  The  stated  pur¬ 
pose  of  this  revision  was  to  conform 
the  regulations  to  the  requirements  of 
the  Settlement  Agreement  approved 
by  the  U  S.  District  Court  for  the  Disc- 
tnct  of  Columbia  and  issued  on  June 
8,  1976,  in  Natural  Resources  Defense 
Council  v.  Train  (hereafter  the  Con¬ 
sent  Decree)  8  ERC  2120  (D.D.C. 
1976),  and  to  clarify  the  procedures 
under  which  EPA  will  exercise  its 
power  to  object  to  (veto)  the  issuance 
of  State  NPDES  permits.  A  30  day 
comment  period  was  provided,  and  the 
Agency  received  over  60  written  com¬ 
ments. 

Minor  editorial  changes  have  been 
made  in  all  sections  of  the  final  rule. 
In  addition,  the  EPA  response  to  sig¬ 
nificant  comments  is  described  below. 


The  Effect  of  the  Clean  Water  Act 
of  1977 

A  majority  of  commenters  noted  the 
failure  of  the  proposed  regulations  to 
reflect  the  1977  amendments  (Pub.  L. 
95-217)  to  the  Clean  Water  Act  (here¬ 
after  CWA  or  the  Act,  also  known  as 
the  Federal  Water  Pollution  Control 
Act).  While  EPA  was  aware  of  the 
CWA  amendments  when  the  regula¬ 
tions  were  prepared  for  proposal,  the 
exact  content  and  status  of  the 
amendments  were  uncertain  at  that 
time.  Nevertheless,  a  delay  in  proposal 
pending  enactment  was  rejected  for 
two  reasons:  because  the  amendments 
being  considered  by  Congress  were 
generally  consistent  with  the  proposed 
regulations,  and  because  of  the  press¬ 
ing  need  for  regulations  to  assure  na¬ 
tional  consistency  in  water  pollution 
abatement  and  increased  control  of 
toxic  pollutants. 

The  final  regulations  have  been  rew¬ 
ritten  to  reflect  the  language  of  the 
CWA  as  amended.  Although  some 
commenters  suggested  withdrawal  and 
reproposal  to  enable  EPA  to  explain 
the  effect  of  the  CWA  on  the  regula¬ 
tions,  we  believe  that  this  is  unneces¬ 
sary.  The  enactment  of  the  CWA  prior 
to  the  publication  of  the  proposed  reg¬ 
ulations  constitutes  adequate  public 
notice  of  its  provisions,  as  evidenced 
by  the  large  number  of  comments  ad¬ 
dressing  the  CWA. 

Contrary  to  the  position  taken  by 
tome  commenters,  the  amendments  to 
the  CWA  have  not  rendered  the  pro¬ 
posed  regulations  unnecessary. 
Rather,  the  proposed  regulations  in 
general  are  consistent  with  the  amend¬ 
ments  in  the  CWA  of  1977  to  sections 
307(a)  and  402(d).  New  section  307(a) 
reflects  the  Consent  Decree  in  autho¬ 
rizing  promulgation  of  effluent  limita¬ 
tions  for  toxic  pollutants  under  sec¬ 
tions  301(b)(2)  (C)  and  (D)  and 

304(b)(2)  and  requiring  EPA  to  list  as 
toxic  those  pollutants  covered  by  the 
Consent  Decree  (Table  1  of  Committee 
Print  No.  95-30,  House  Committee  on 
Public  Works  and  Transportation). 
Thus,  the  amendments  indicate  Con¬ 
gressional  approval  of  the  Consent 
Decree,  not  withdrawal  of  it.  While 
the  amendments  do  not  alter  the  need 
for  regulations  to  ensure  continued 
progress  in  the  control  of  toxic  pollut¬ 
ants,  §  124  46  has  been  revised  to  re¬ 
flect  the  new  authorities  under  section 
307(a). 

Similarly,  despite  the  procedural 
amendments  to  sections  402(d)  (2)  and 
(4),  there  is  still  a  need  for  regulations 
clarifying  the  method  of  EPA  review 
of  State  issued  permits.  Section 
402(d)(2)  as  amended  requires  EPA  to 
make  objections  in  writing,  including  a 
statement  of  the  reasons  for  the  objec¬ 
tions  and  the  effluent  limitations  and 
conditions  EPA  would  incorporate  if  it 
were  to  issue  the  permit.  New  section 
402(d)(4)  allows  the  State  to  request 


an  EPA  public  hearing  within  90  days 
of  an  objection.  If  the  State  fails  to  re¬ 
quest  a  hearing  or  does  not  resubmit  a 
revised  permit  within  30  days  of  the 
public  hearing,  EPA  may  issue  a 
permit  in  accordance  with  the  guide¬ 
lines  and  requirements  of  the  Act. 
These  amendments  are  reflected  in 
§  124.48  of  the  final  regulations  with 
three  clarifications. 

First,  even  where  the  Regional  Ad¬ 
ministrator  has  agreed  with  the  State 
under  §  124.47(a)  to  a  lesser  period  of 
review  than  the  90  days  allotted  by 
the  Act,  EPA  is  authorized  to  use  some 
or  all  of  the  full  90-day  period:  (1)  to 
make  a  detailed  explanation  of  the 
basis  for  its  objection,  and  (2)  to  pro¬ 
vide  the  State  with  alternative  efflu¬ 
ent  limitations  and  permit  conditions 
which  would  be  acceptable  under  the 
Act.  While  EPA  must  still  notify  the 
State  of  its  general  objection  within 
the  lesser  period,  the  development  and 
calculation  of  alternative  limitations 
and  conditions  cannot  realistically  be 
limited  to  periods  which  may  run  as 
short  as  30  days.  Second,  if  the  State 
submits  a  revised  permit  to  EPA 
within  the  90-day  period  following  ob¬ 
jection  but  does  not  request  a  public 
hearing,  EPA  will  not  exercise  its  au¬ 
thority  to  issue  the  permit.  Finally, 
any  permit  issued  by  EPA  under  sec¬ 
tion  402(d)(4)  would  be  subject  to  cer¬ 
tification  by  the  State  under  section 
401. 

State  Transmission  of  Tentative 

Determinations  and  Draft  Permits 

Under  proposed  §§  124.31  (c)  and  (d). 
States  would  have  been  required  to 
transmit  tentative  determinations  and 
draft  permits  to  the  Regional  Adminis¬ 
trator  for  review  prior  to  public  notice. 
The  purposes  underlying  these  regula¬ 
tions  were  to  enable  EPA  and  the 
State  to  work  together  in  formulating 
permits  and  their  supporting  records; 
to  resolve  EPA-State  differences  as 
early  in  the  permit  process  as  possible; 
and,  most  importantly,  to  allow  an  op¬ 
portunity  for  public  participation 
through  the  State  comment  and  hear¬ 
ing  process  on  any  unresolved  differ¬ 
ences  which  might  constitute  grounds 
for  EPA  objection  to  permit  issuance. 

The  first  and  second  purposes— EPA 
and  the  State  “working  together"  and 
attempting  to  resolve  differences— 
were  criticized  by  many  commenters 
because  they  believed  the  EPA  role 
was  too  intrusive,  was  in  some  in¬ 
stances  violative  of  EPA  agreements 
with  the  State,  and  would  only  cause 
further  delays  in  permit  issuance.  EPA 
did  not  intend  to  establish  an  expand¬ 
ed  role  in  State  permit  issuance  under 
the  regulations.  Instead,  EPA’s  role 
was  to  be  identical  to  its  present  role, 
and  would  chiefly  involve  assistance  to 
the  State  in  interpreting  Federal 
guidelines  and  requirements.  However. 
wre  did  find  the  comments  concerning 
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delay  in  permit  issuance  persuasive, 
particularly  where  State  law  estab¬ 
lishes  a  limited  time  period  from  re¬ 
ceipt  of  a  permit  application  to  issu¬ 
ance  of  a  public  notice. 

As  stated  earlier,  §§  124.31  (c)  and  (d) 
and  124.48(c)(4)  were  intended  to  pro¬ 
vide  an  opportunity  for  public  com¬ 
ment  on  the  grounds  for  a  potential 
EPA  Objection  to  a  State  permit. 
Rather  than  establishing  an  additional 
EPA  comment  opportunity  and  fur¬ 
ther  delay  following  State  transmittal 
of  a  proposed  permit  to  EPA,  the  regu¬ 
lations  attempted  to  provide  that  op¬ 
portunity  in  the  course  of  the  State 
permit  process  through  early  involve¬ 
ment  by  the  Regional  Administrator. 
(This  purpose  was  not  understood  by 
some  commenters,  who  suggested  that 
EPA  be  required  to  provide  a  separate 
opportunity  for  comment  under 
§  124.48(c)(3).)  To  ensure  that  this  op¬ 
portunity  for  public  comment  was  ade¬ 
quate.  the  regulations  provided  that 
the  Regional  Administrator  could  not. 
as  a  rule,  consider  any  data  or  infor¬ 
mation  not  before  the  Director  in  con¬ 
nection  with  the  proposed  permit. 

However,  the  hearing  opportunity 
now  provided  under  section  402(dX4) 
of  the  CWA  and  §  124.48(d)  of  the  reg¬ 
ulations  allows  sufficient  public  par¬ 
ticipation  in  cases  where  the  Regional 
Administrator  objects  to  the  issuance 
of  a  permit,  i.e.,  through  the  ability  of 
the  State  or  any  interested  person  to 
request  a  public  hearing  following  an 
EPA  objection  and  through  the  ability 
of  any  interested  person  to  participate 
in  the  EPA  Issuance  of  a  permit  to 
which  it  has  objected.  In  addition, 
§  124.48(c)(3)  of  the  regulations  allows 
the  Regional  Administrator,  in  his  or 
her  discretion,  to  solicit  public  com¬ 
ment  from  interested  persons  prior  to 
objection. 

Therefore,  in  consideration  of  com¬ 
ments  concerning  delays  in  permit  is¬ 
suance,  in  the  interest  of  not  disrupt¬ 
ing  existing  EPA-State  arrangements 
concerning  review  of  permits,  and  in 
view  of  the  CWA,  §§  124.31  (c)  and  (d) 
and  124.48(c)(4)  have  been  withdrawn 
from  the  final  regulations.  The  with¬ 
drawal  of  these  sections  does  not  indi¬ 
cate  EPA  disapproval  of  any  existing 
relationships  for  early  transmittal  of 
draft  permits  that  Regional  Adminis¬ 
trators  and  States  may  have  already 
established. 

Although  these  final  regulations  in¬ 
corporate  the  State  hearing  opportu¬ 
nity  following  EPA  objection  under 
new  section  402(d)(4),  the  Regional 
Administrator’s  discretion  to  provide 
for  additional  public  comments  prior 
to  objection  under  §  124.48(c)(3)  has 
been  retained  as  proposed.  We  believe 
that  the  discretion  afforded  under 
§  124.48(c)(3)  is  necessary  in  view  of 
the  time  constraints  on  EPA  action  in 
reviewing  proposed  State  permits. 
EPA  is  limited  to  a  90  day  statutory 


period  and  in  many  cases  has  agreed 
to  a  shorter  period  to  minimize  delays 
in  permit  issuance.  However,  in  re¬ 
sponse  to  comments  suggesting  that 
EPA  provide  a  broader  opportunity  for 
public  participation  new  §  124.48(d) 
allows  any  interested  person  to  re¬ 
quest  an  EPA  public  hearing  within 
the  90  day  period  following  an  objec¬ 
tion.  Such  a  hearing  is  mandatory  if 
requested  by  the  State  under  section 
402(d)(4)  of  the  CWA.  A  public  hear¬ 
ing  will  then  be  held  wherever  war¬ 
ranted  by  significant  public  interest. 

The  Consent  Decree 

Section  124.46  of  the  proposed  regu¬ 
lations  implemented  the  requirements 
of  the  Consent  Decree  in  NRDC  v. 
Train.  The  Consent  Decree  estab¬ 
lished  a  new  program  for,  among 
other  actions,  the  review  and  promul¬ 
gation  by  EPA  of  effluent  limitations 
guidelines,  new  source  performance 
standards,  and  pretreatment  standards 
in  21  major  categories  of  industries,  fo¬ 
cusing  on  65  classes  of  pollutants  of 
particular  concern.  Paragraph  10(a)  of 
the  Consent  Decree  contains  the  spe¬ 
cific  requirement  that  all  permits 
issued  after  January  1,  1978,  be  revised 
or  modified  to  assure  the  prompt  ap¬ 
plication  of  these  guidelines  and 
standards  to  all  dischargers  as  they 
are  issued  or  approved. 

Some  commenters  suggested  that 
the  provisions  of  §  124.46  were  improp¬ 
er,  particularly  in  view  of  the  CWA  of 
1977.  We  disagree.  As  noted  above,  it  is 
EPA’s  position  that  the  amendments 
do  not  supersede  the  “modification  or 
revocation”  requirement  of  the  Con¬ 
sent  Decree,  but  instead  indicate  tacit 
approval  of  it.  Moreover,  the  provi¬ 
sions  of  §  124.46  do  not  otherwise 
exceed  EPA’s  legal  authority.  EPA  has 
broad  authority  in  section  402(a)(1)  of 
the  Act  to  include  in  permits  any  con¬ 
ditions  necessary  to  carry  out  the  pro¬ 
visions  of  the  Act;  these  provisions 
would  include  new  requirements  for 
best  available  technology  economically 
achievable  for  toxic  pollutants.  Both 
the  Act  (section  402(b)(1)(C))  and  EPA 
regulations  (40  CPR  124.45(b))  also  in¬ 
dicate  that  permits  may  be  modified 
or  revoked  for  cause.  Section  402(k)  of 
the  Act,  relating  to  the  effect  of  com¬ 
pliance  with  a  permit,  in  no  way  alters 
this  explicit  authority,  a  view  recently 
affirmed  by  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit  in  Inland  Steel 
v.  EPA,  -  F.  2d  — ,  No.  77-1648  (7th 
Cir.  March  3,  1978). 

In  Inland  Steel  also,  the  Court  em¬ 
phasized  EPA’s  broad  discretion  to 
choose  the  means  for  carrying  out  re¬ 
sponsibilities  under  section  307(a)  of 
the  Act,  extending  to  the  promulga¬ 
tion  of  necessary  regulations  under 
section  501(a).  It  is  EPA’s  position 
that  •‘cause’’  exists  for  permit  modifi¬ 
cation  and  revocation  to  reflect  new 
effluent  limits  on  toxic  pollutants 


when  they  are  promulgated,  particu¬ 
larly  in  view  of  the  1984  statutory 
deadline  for  their  achievement  and 
the  potential  for  harm  to  the  public 
health  and  the  environment  from  dis¬ 
charges  of  these  pollutants.  Thus,  we 
disagree  with  those  commenters  who 
felt  that  control  of  toxic  pollutants 
does  not  warrant  a  change  from  EPA’s 
standard  policy  of  permit  finality. 

A  few  commenters  indicated  confu¬ 
sion  as  to  how  the  reopener  clause 
would  operate.  As  a  result,  some  fur¬ 
ther  explanation  is  warranted.  First, 
upon  permit  modification  or  reis¬ 
suance,  the  permittee  will  be  subject 
to  all  requirements  under  the  Clean 
Water  Act  then  applicable,  including 
effluent  limitations  for  all  pollutants 
covered  in  the  applicable  guideline, 
best  conventional  pollutant  control 
technology  limitations  and  best  man¬ 
agement  practices  for  ancillary  indus¬ 
trial  activities.  The  new  or  modified 
permit  would  not  be  restricted  to  addi¬ 
tional  coverage  of  toxic  pollutants 
only.  §  124.46  has  been  revised  to  clari¬ 
fy  this  point. 

Second,  new  or  modified  permits  will 
not  require  immediate  compliance 
with  new  effluent  limitations.  Rather, 
these  permits  v/ill  contain  a  schedule 
of  compliance  for  achievement  of  ef¬ 
fluent  limitations  consistent  with  stat¬ 
utory  deadlines. 

Third,  permittees  affected  by  the  re¬ 
opener  clause  will  be  afforded  all  pro¬ 
cedural  rights  which  are  generally 
available  for  permit  modification  and 
reissuance,  including  the  right  to  re¬ 
quest  hearings  under  the  regulations. 
Absent  unusual  circumstances,  permit 
revocation  should  not  result  in  a  lapse 
of  permit  coverage  and  a  resulting  “no 
discharge’’  requirement  pending  reis¬ 
suance.  because  revocation  would  be 
simultaneous  with  issuance  of  the  new 
permit. 

Fourth,  the  regulation  has  been  re¬ 
vised  to  clarify  that  the  modification/ 
revocation  requirement  is  applicable: 
(1)  where  new  toxic  pollutants  are 
listed  under  section  301(b)(2)(D);  (2) 
where  EPA  reviews  and  “approves”  ex¬ 
isting  applicable  effluent  guidelines 
for  the  control  of  toxic  pollutants 
under  section  301(b)(2XC),  as  well  as 
when  EPA  issues  new  effluent  guide¬ 
lines  under  that  section;  and  (3)  where 
EPA  is  the  permit  issuing  authority. 

Finally,  new  regulations  are  being 
proposed  today  under  a  separate  head¬ 
ing  to  explain  the  use  of  short  term  vs. 
long  term  permits  containing  the  re- 
opener  clause.  - 

Grounds  for  Objections  to  Permits 

Under  §  124.48(b)  of  the  proposed 
regulations,  EPA  sought  to  clarify  the 
grounds  on  which  a  permit  may  be 
“outside  the  guidelines  and  require¬ 
ments"  of  the  Act  under  section 
402(d)(2).  One  or  more  of  these 
grounds  would  serve  as  the  basis  for 
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the  Regional  Administrator’s  objec¬ 
tion  to  a  proposed  permit,  and  would 
be  contained  and  perhaps  further  ex¬ 
plained  in  the  written  objection  re¬ 
quired  under  the  CWA  and  §  124.48(a) 
of  the  regulations. 

While  some  commenters  supported 
some  or  all  of  the  listed  grounds  for 
objection,  others  viewed  them  as  un¬ 
authorized  expansions  of  EPA's  "veto” 
role.  Specifically,  a  number  of  com¬ 
menters  felt  that  EPA  was  improperly 
intruding  into  State  factual  determi¬ 
nations,  i.e„  matters  not  falling  within 
the  “guidelines  and  requirements” 
review  of  section  402(d)(2).  Many  cited 
the  recent  case  of  Ford  Motor  Co.  v, 
EPA,  567  F.  2d  661,  11  ERC  1018  (6th 
Cir.  1977)  in  support  of  their  conten¬ 
tions  that  the  regulations  were  exces¬ 
sively  broad.  Under  Ford  Motor  Co.,  an 
EPA  objection  was  found  to  be  outside 
the  scope  of  section  402(d)(2)  when 
based  solely  upon  failure  of  the  State 
to  conform  to  EPA  policy  guidance 
issued  after  objection  and  absent  a 
specific  requirement  of  the  Act  or  reg¬ 
ulations. 

No  expansion  of  existing  EPA  review 
authority  is  contemplated  by  the  regu¬ 
lations.  We  believe  that  the  listing  of 
grounds  under  section  124.48(b)  falls 
well  within  the  scope  of  section 
402(d)(2)  of  the  Act  and  is  consistent 
with  the  Ford  Motor  Co.  case.  While 
many  of  the  listed  grounds  require 
some  consideration  of  State  factual  de¬ 
terminations,  these  factual  determina¬ 
tions  are  reviewed  by  EPA  only  to  the 
extent  of  ensuring  compliance  with 
the  “guidelines  and  requirements”  of 
the  Act.  This  is  a  purely  “legal” 
review;  the  Regional  Administrator 
must  evaluate  the  factual  record  in 
order  to  determine  whether  the  terms 
and  conditions  of  the  proposed  permit 
comply  with  the  requirements  of  the 
Act  and  regulations  promulgated 
under  the  Act. 

EPA  recognizes  that  reasonable  per¬ 
sons  may  differ  as  to  what  the  Act  and 
regulations  require.  In  close  cases, 
EPA  should  defer  to  the  judgment  of 
the  State,  e.g.,  where  there  is  a  minor 
numerical  difference  between  the 
State  and  EPA  evaluation  of  what  con¬ 
stitutes  the  requisite  technology-based 
effluent  limitation  in  a  “pre-guide¬ 
lines”  permit.  Nevertheless,  because  of 
its  statutory  mandate,  EPA  must 
ensure  that  State  permits  impose  the 
minimum  permit  terms  and  conditions 
required  by  the  Act.  (The  States  of 
course  retain  full  authority  to  impose 
requirements  more  stringent  than 
those  contained  in  the  Act.)  The  exer¬ 
cise  of  EPA  judgment  in  subpara¬ 
graphs  (2),  (4),  (5),  and  (6)  of 

§  124.48(b)  is  implicit  in  EPA’s  review 
of  permits  for  consistency  with  the 
law  and  is  essential  to  protect  against 
clear  abuses  by  the  States  in  applying 
the  requirements  of  the  Act  and  regu¬ 
lations.  Such  abuses  have  not  been  fre¬ 


quent;  in  fact,  only  88  out  of  23,000 
permits  issued  by  States  have  been  ob¬ 
jected  to  by  EPA.  These  regulations 
are  not  expected  to  increase  the  num¬ 
bers  or  percentage  of  permits  to  which 
EPA  objects,  but  to  provide  a  frame¬ 
work  for  regularity  in  the  exercise  of 
existing  authority.  The  following  ex¬ 
amples  based  on  actual  EPA  experi¬ 
ence  illustrate  the  importance  of  some 
EPA  judgment  in  exercising  its  review 
authority  and  assessing  the  adequacy 
of  State  permits: 

1.  A  State  might  propose  to  issue  a 
permit  disregarding  final  statutory 
deadlines  for  achievement  of  required 
levels  of  treatment,  “interpreting”  the 
CWA  to  authorize  such  a  permit  de¬ 
spite  clear  language  to  the  contrary. 

2.  A  State  might  propose  to  issue  a 
permit  which  postpones  steps  toward 
compliance  with  a  final  statutory 
deadline  until  such  a  late  date  that 
the  required  treatment  technology 
could  not  realistically  be  expected  to 
be  installed  by  the  discharger  and  op¬ 
erating  in  time. 

3.  A  State  might  propose  to  issue  a 
permit  containing  “pre-guidelines”  de¬ 
terminations  of  technology-based  ef¬ 
fluent  limitations  which  the  State  de¬ 
veloped  without  adequate  considera¬ 
tion  of  the  factors  listed  in  section 
304(b)  of  the  Act. 

4.  A  State  might  propose  to  issue  a 
permit  which  disregards  an  applicable 
effluent  limitations  guideline,  by  find¬ 
ing  the  guideline  non-applicable  de¬ 
spite  clear  evidence  to  the  contrary. 

EPA  should  be  able  to  object  to  the 
issuance  of  State  permits  as  being  out¬ 
side  the  guidelines  and  requirements 
of  the  Act  in  these  and  other  situa¬ 
tions.  To  allow  unrestricted  State  dis¬ 
cretion  in  these  instances,  as  some 
commenters  have  recommended, 
would  constitute  dereliction  of  the  re¬ 
sponsibility  established  by  Congress 
under  section  402(d)(2).  Thus,  pro¬ 
posed  §  124.48(b)  has  been  retained  in 
the  final  regulations. 

Proposed  §  124.48(b)  (4)  and  (5)  have 
been  merged  into  new  §  124.48(b)  (4). 
however,  to  clarify  that  EPA’s  con¬ 
cerns  relate  to  the  application  of  the 
interpretation  of  the  CWA  and  regula¬ 
tions  and  the  application  of  the  CWA 
and  regulations  to  the  facts. 

Recommencement  of  Review  Period 

Section  124.48(c)(2)  of  the  proposed 
regulations  authorized  the  recommen¬ 
cement  of  the  90  day  review  period 
under  section  402(d)(2)  of  the  Act 
where  the  State  permit  record  is  inad¬ 
equate  for  EPA  review.  Some  com¬ 
menters  objected  to  the  delays  that 
would  be  caused  by  this  provision, 
while  others  felt  that  EPA  was  bound 
by  the  90  day  period  regardless  of  the 
adequacy  of  the  State  record. 

We  have  not  changed  the  final  regu¬ 
lations  to  reflect  the  latter  comment, 
since  an  absolute  time  limit  which  dis¬ 


regards  the  adequacy  of  the  State 
record  would  effectively  allow  a  State 
to  avoid  the  Regional  Administrator’s 
objection  to  a  proposed  permit  by  sub¬ 
mitting  an  incomplete  record.  Howev¬ 
er,  in  response  to  the  former  comment, 
§124.48(0(2)  of  the  final  regulations 
has  been  revised  to  require  EPA  notifi¬ 
cation  to  the  State  of  an  inadequate 
record  within  thirty  days  of  receipt  of 
the  State  submittal  under  §  124.47. 
This  should  minimize  any  delays  at¬ 
tributable  to  EPA  actions  while  ensur¬ 
ing  sufficient  time  for  the  Regional 
Administrator’s  review  after  an  ade¬ 
quate  record  has  been  submitted  by 
the  State. 

Application  of  Effluent  Standards 

and  Limitations  and  Other  Re¬ 
quirements 

Section  124.42(a)(6)  of  the  proposed 
regulations  clarified  that  the  determi¬ 
nation  of  permit  conditions  under  that 
subparagraph  was  not  in  the  sole  dis¬ 
cretion  of  the  Director.  Some  com¬ 
menters  objected,  believing  that  the 
Director’s  discretion  should  be  unre- 
viewable  by  EPA.  Although  we  have 
no  lack  of  confidence  in  the  capabili¬ 
ties  of  the  States,  we  must  disagree, 
for  the  reasons  described  under 
“Grounds  for  Objection  to  Issuance  of 
Permits.” 

However,  in  response  to  comments, 
an  error  in  §  124.42(a)(6)  has  been  cor¬ 
rected,  and  that  subparagraph  has 
been  revised  in  the  final  regulations  to 
conform  to  section  402(a)(1)  of  the 
Act. 

Because  of  their  importance  for  per¬ 
mits  being  issued  in  the  near  future, 
EPA  finds  that  good  cause  exists  to 
make  these  regulations  effective  with¬ 
out  the  30  day  waiting  period  pre¬ 
scribed  under  5  U.S.C.  553(d)(3).  Ac¬ 
cordingly.  they  will  become  effective 
May  23,  1978. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  major  regulation  re¬ 
quiring  preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
under  OMB  Circular  A- 107. 

Dated:  May  10.  1978. 

Douglas  M.  Costle, 
Administrator. 

1.  Subpart  E  table  of  contents  is  re¬ 
vised  to  read  as  follows: 

Subpart  E — Terms  and  Conditions  of  NPDES 
Permits 

•  •  •  •  • 

Sec. 

124.42  Application  of  effluent  standards 
and  limitations,  water  quality  standards, 
and  other  requirements. 

124.46  Requirements  under  Section 
307(a)(2)  of  the  Act. 

124.47  Transmission  to  Regional  Adminis¬ 
trator  of  proposed  NPDES  permits. 

124.48  Objection  to  proposed  permits. 
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124.49  Transmission  to  Regional  Adminis¬ 
trator  of  issued  NPDES  permits. 
Appendix  D— Point  source  categories. 

Subport  E — Terms  and  Conditions  of 
NPDES  Permits 

2.  Section  124.42  is  amended  by  re¬ 
vising  paragraph  (a)(6)  to  read  as  fol¬ 
lows: 

§  124.42  Application  of  effluent  standards 
and  limitations,  water  quality  stand¬ 
ards  and  other  requirements. 

(а)  *  *  • 

(б)  Prior  to  promulgation  by  the  Ad¬ 
ministrator  of  applicable  effluent 
standards  and  limitations  under  sec¬ 
tions  301,  302,  306,  307,  and  403,  such 
conditions  as  are  necessary  to  carry 
out  the  provisions  of  the  Act. 

•  •  *  *  * 

3.  Section  124.47  is  renumbered  as 
§  124.49  and  §  124.46  is  deleted  and  re¬ 
placed  by  new  §§  124.46,  124.47  and 
124.48  as  follows: 

§  124.46  Requirements  under  Section 
307(a)(2)  of  the  Act. 

(a)  Any  permit  issued  to  a  discharger 

within  any  industrial  category  listed  in 
Appendix  D  of  this  Part  shall  apply, 
and  assure  compliance  with,  all  appli¬ 
cable  effluent  standards  and  limita¬ 
tions  promulgated  under  sections 
301(b)(2)  (C)  and  (D),  304(bX2).  and 
307(a)(2)  of  the  Act.  Where  applicable 
standards  or  limitations  have  not  yet 
been  issued,  the  Director  shall  include 
in  the  permit  a  condition  stating  that 
if  an  applicable  effluent  standard  or 
limitation  is  issued  or  approved  under 
sections  301(b)(2)  (C)  and  (D), 

304(b)(2),  and  307(a)(2),  and  such  ef¬ 
fluent  standard  or  limitation  is  more 
stringent  than  any  effluent  limitation 
in  the  permit,  or  controls  a  pollutant 
not  limited  in  the  permit,  the  permit 
shall  be  promptly  modified  or,  alterna¬ 
tively,  revoked  and  reissued  in  accord¬ 
ance  with  such  effluent  standard  or 
limitation  and  any  other  requirements 
of  the  Act  then  applicable. 

[Comment:  The  following  language  is 
an  acceptable  permit  condition  for  the 
purposes  of  this  section: 

This  permit  shall  be  modified,  or  alterna¬ 
tively.  revoked  and  reissued,  to  comply  with 
any  applicable  effluent  standard  or  limita¬ 
tion  issued  or  approved  under  sections 
301(b)(2)  (C).  and  (D).  304(bX2),  and 
307(a)(2)  of  the  Clean  Water  Act.  if  the  ef¬ 
fluent  standard  or  limitation  so  issued  or 
approved: 

( 1 )  Contains  different  conditions  or  is  oth¬ 
erwise  more  stringent  than  any  effluent  lim¬ 
itation  in  the  permit:  or 

(2)  Controls  any  pollutant  not  limited  in 
the  permit. 

The  permit  as  modified  or  reissued  under 
this  paragraph  shall  also  contain  any  other 
requirements  of  the  Act  then  applicable.] 

(b)  Where  the  Director  follows  the 
procedures  set  forth  in  paragraph  (a) 


of  this  section  for  an  NPDES  permit, 
and  an  applicable  effluent  standard  or 
limitation  under  sections  301(b)(2)  (C) 
and  (D),  304(b)(2),  and  307(a)(2)  is 
issued  or  approved  which  is  more 
stringent  than  any  effluent  limitation 
in  the  permit,  or  controls  a  pollutant 
not  limited  in  the  permit,  the  Director 
shall  promptly  modify  or,  alternative¬ 
ly,  revoke  and  reissue  the  permit 
under  §  124.72(a)  of  this  Part  in  ac¬ 
cordance  with  such  effluent  standard 
or  limitation. 

[Comment:  The  requirements  of  this 
section  are  intended  to  assure  compli¬ 
ance  with  the  1984  statutory  deadline 
for  the  achievement  of  best  available 
technology  economically  achievable 
for  pollutants  now  listed  under  section 
307(a)(1)  of  the  Act.  Although  this 
section  does  not  require  modification 
or  revocation  of  permits  where  pro¬ 
mulgated  effluent  limitations  are  not 
issued  or  do  not  cover  section  307(a)(1) 
pollutants,  such  action  nevertheless 
may  be  necessary  under  402(b)(1)  in 
order  to  assure  compliance  with  their 
statutory  deadlines  (e.g.,  for  the 
achievement  of  best  conventional  pol¬ 
lutant  control  technology  and  best 
available  technology  economically 
achievable  for  “non-conventional”  pol¬ 
lutants).  Where  the  Director  proposes 
to  issue  a  permit  extending  beyond  a 
statutory  deadline  or  not  requiring  the 
achievement  of  required  effluent  limi¬ 
tations  by  applicable  statutory  dead¬ 
lines,  the  Regional  Administrator  will 
object  to  the  issuance  of  the  permit 
for  its  failure  to  adequately  assure 
compliance  with  the  Act.] 

§  124.47  TransmisHion  to  Regional  Admin¬ 
istrator  of  proposed  NPDES  permits. 

(a)  Any  State  or  interstate  agency 
participating  in  the  NPDES  shall 
transmit  to  the  Regional  Administra¬ 
tor  copies  of  NPDES  permits  proposed 
to  be  issued  by  such  agency  in  such 
manner  as  the  Director  and  Regional 
Administrator  shall  agree  upon.  Any 
agreement  between  the  State  or  inter¬ 
state  agency  and  the  Regional  Admin¬ 
istrator  shall  be  consistent  with  the  re¬ 
quirements  of  this  section. 

(b)  The  Director  shall  transmit  to 
the  Regional  Administrator  all  terms, 
conditions,  requirements  or  documents 
that  are  a  part  of  any  proposed  permit 
or  that  affect  the  authorization  by  the 
proposed  permit  of  the  discharge  of 
pollutants. 

(c)  The  Director  shall  transmit  to 
the  Regional  Administrator  a  copy  of 
any  significant  comments  presented  in 
writing  pursuant  to  the  public  notice 
and  a  summary  of  any  significant  com¬ 
ments  presented  at  any  hearing,  for 
any  NPDES  application  if: 

(1)  The  Regional  Administrator  re¬ 
quests  this  information;  or 

(2)  The  proposed  permit  contains  re¬ 
quirements  different  from  or  less 
stringent  than  those  contained  in  the 


tentative  determination  and  draft 
permit;  or 

(3)  Significant  comments  adverse  to 
the  tentative  determination  and  draft 
permit  have  been  presented  at  the 
hearing  or  in  writing  pursuant  to  the 
public  notice. 

(d)  Within  90  days  following  receipt 
of  the  proposed  permit,  or  such  lesser 
time  as  the  Regional  Administrator 
and  the  Director  may  agree  upon,  the 
Regional  Administrator,  pursuant  to 
the  right  to  object  provided  in  section 
402(d)(2)  of  the  Act  and  §  124.48  of 
this  subpart,  may  comment  upon, 
object  to.  or  make  recommendations 
with  respect  to  the  proposed  permit. 

(e)  The  Regional  Administrator 
may,  by  agreement  with  the  State 
waive  rights  to  receive,  review,  object 
to.  or  comment  upon  proposed  NPDES 
permits  for  classes,  types  or  sizes  of 
discharges  within  any  category  of 
point  sources,  including  the  right  to 
receive  information  under  subsections 
(b)  and  (c)  of  this  section. 

(f)  No  waivers  granted  under  sec¬ 
tions  402(e)  or  402(f)  of  the  Act  prior 
to  the  effective  date  of  this  subsection, 
nor  any  such  waivers  which  may 
thereafter  be  granted,  shall  apply  to 
any  permit  which  is  subject  to 
§  124.46(a)  of  this  Part,  and  which 
does  not  comply  with  that  subsection. 

[Comment:  This  paragraph,  in  effect, 
modifies  any  existing  agreement  be¬ 
tween  EPA  and  the  State  which  is  in¬ 
consistent  with  its  provisions.] 

§  124.48  Objections  to  Proposed  Permits. 

(a)  (1)  Within  the  period  of  time 
provided  under  §  124.47(d)  of  this  sub¬ 
part,  the  Regional  Administrator  shall 
notify  the  Director  of  any  objection  to 
issuance  of  the  proposed  permit.  This 
notification  shall  set  forth  in  writing 
the  general  nature  of  the  objection. 

(2)  Within  90  days  following  receipt 
of  the  proposed  permit,  the  Regional 
Administrator  shall  also  set  forth  in 
writing  and  transmit  to  the  Director: 

(i)  A  statement  of  the  reasons  for 
the  objection  (including  the  section  of 
the  Act  or  regulations  that  support 
the  objection),  and 

(ii)  The  actions  that  must  be  taken 
by  the  Director  in  order  to  eliminate 
the  objection  (including  the  effluent 
limitations  and  conditions  which  the 
permit  would  include  if  it  were  issued 
by  the  Regional  Administrator). 

[Comment:  This  paragraph,  in  effect, 
modifies  any  existing  agreement  be¬ 
tween  EPA  and  the  State  which  pro¬ 
vides  less  than  90  days  for  review.  This 
modification  is  necessary  under  the 
CWA  amendments  of  1977,  which  re¬ 
quire  EPA  to  provide  detailed  informa¬ 
tion  concerning  acceptable  permit 
terms  and  conditions.] 

(b)  The  Regional  Administrator  may 
object  to  the  issuance  of  a  proposed 
permit  as  being  outside  the  guidelines 
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and  requirements  of  the  Act.  This  ob¬ 
jection  must  be  based  upon  one  or 
more  of  the  following  grounds: 

(1)  The  permit  fails  to  apply,  or  to 
ensure  compliance  with,  any  applica¬ 
ble  requirement  of  sections  208,  301, 
302,  304,  306,  307,  308  and  403,  or  of 
any  applicable  regulations  promulgat¬ 
ed  under  those  sections; 

[Comment:  Under  the  provisions  of 
this  paragraph,  a  permit  extending 
beyond  a  final  statutory  compliance 
date  or  not  requiring  the  achievement 
of  required  effluent  limitations  by  ap¬ 
plicable  statutory  deadlines,  shall  be 
subject  to  objection  by  the  Regional 
Administrator.] 

(2)  In  the  case  of  any  proposed 
permit  for  which  notification  to  the 
Administrator  is  required  under  sec¬ 
tion  402(b)(5)  of  the  Act,  the  written 
recommendations  of  an  affected  State 
have  not  been  accepted  by  the  permit¬ 
ting  State  and  the  Regional  Adminis¬ 
trator  finds  the  reasons  for  nonaccep¬ 
tance  inadequate; 

(3)  The  procedures  followed  in  con¬ 
nection  with  formulations  of  the  pro¬ 
posed  permit  failed  in  a  material  re¬ 
spect  to  comply  with  procedures  re¬ 
quired  by  the  Act  or  regulations  and 
guidelines  thereunder  or  required  by 
any  agreement  between  the  State  or 
interstate  agency  and  the  Regional 
Administrator; 

(4)  Any  finding  made  by  the  Direc¬ 
tor  in  the  proposed  permit  misinter¬ 
prets  the  Act  or  any  guidelines  or  reg¬ 
ulations  under  the  Act,  or  misapplies 
them  to  the  facts. 

(5)  Any  provisions  of  the  proposed 
permit  relating  to  the  maintenance  of 
records,  reporting,  monitoring,  sam¬ 
pling,  or  the  provision  of  any  other  in¬ 
formation  by  the  permittee  are  inad¬ 
equate,  in  the  judgment  of  the  Re¬ 
gional  Administrator,  to  assure  compli¬ 
ance  with  the  effuent  standards  and 
limitations  required  by  the  Act,  by  the 
guidelines  and  regulations  issued 
under  the  Act,  or  by  the  proposed 
permit; 

(6)  In  the  case  of  any  proposed 
permit  with  respect  to  which  applica¬ 
ble  effluent  standards  and  limitations 
under  sections  301,  302,  306,  307,  and 
403  of  the  Act  have  not  yet  been  pro¬ 
mulgated  by  the  Agency,  the  proposed 
permit,  in  the  judgment  of  the  Re¬ 
gional  Administrator,  fails  to  carry  out 
the  provisions  of  the  Act;  or  any  regu¬ 
lations  issued  under  the  Act,  including 
the  requirements  of  sections  301 
through  304. 

[Comment:  The  provisions  of  this 
paragraph  also  apply  to  best  manage¬ 
ment  practices  under  section  304(e)  of 
the  Act,  which  must  be  incorporated 
into  permits  as  requirements  under 
section  301,  302,  306,  307,  or  403,  as  the 
case  may  be.) 

(7)  Issuance  of  the  proposed  permit 
would  in  any  other  respect  be  outside 


the  requirements  of  the  Act,  or  regula¬ 
tions  and  guidelines  issued  under  the 
Act. 

(c)  Prior  to  notifying  the  Director  of 
an  objection  based  upon  any  of  the 
grounds  set  forth  in  paragraph  (b)  of 
this  section,  the  Regional  Administra¬ 
tor: 

(1)  Shall  consider  all  data  transmit¬ 
ted  pursuant  to  §§  124.33  and  124.47; 

(2)  Shall,  if  the  information  pro¬ 
vided  is  inadequate  to  determine 
whether  the  proposed  permit  meets 
the  guidelines  and  requirements  of  the 
Act,  request  the  Director  to  transmit 
to  the  Regional  Administrator  the 
complete  record  of  the  permit  pro¬ 
ceedings  before  the  State,  or  any  por¬ 
tions  of  the  record  that  the  Regional 
Administrator  determines  are  neces¬ 
sary  for  review.  This  request  shall  be 
made  within  thirty  days  of  receipt  of 
the  State  submittal  under  §  124.47.  It 
shall  constitute  an  interim  objection 
to  the  issuance  of  the  permit,  and  the 
full  period  of  time  specified  in  accord¬ 
ance  with  section  124.47(d)  for  the  Re¬ 
gional  Administrator’s  review  shall 
start  over  when  the  Regional  Adminis¬ 
trator  has  received  such  record  or  por¬ 
tions;  and 

(3)  May,  in  his/her  discretion  and  to 
the  extent  feasible  within  the  period 
of  time  available  under  g  124.47(d), 
afford  to  every  interested  person  an 
opportunity  to  comment  on  the  basis 
for  an  objection; 

(d)  Within  90  days  of  receipt  by  the 
Director  of  an  objection  under  this 
section,  the  State  or  interstate  agency 
participating  in  the  NPDES  or  any  in¬ 
terested  person  may  request  that  a 
public  hearing  be  held  by  the  Regional 
Administrator  on  the  objection.  Fol¬ 
lowing  a  request,  the  Regional  Admin¬ 
istrator  shall  provide  public  notice  and 
hold  a  public  hearing  in  accordance 
with  the  procedures  of  40  CFR  125.32 
and  125.34  if  warranted  by  significant 
public  interest.  A  request  by  the  State 
or  the  interstate  agency  shall  be 
deemed  to  indicate  significant  public 
interest  warranting  a  public  hearing 
under  this  paragraph. 

(e)  A  public  hearing  held  under 
paragraph  (d)  shall  be  conducted  by 
an  EPA  panel  in  an  orderly  and  expe¬ 
ditious  manner.  Members  of  this  panel 
shall  include  but  not  be  limited  to  the 
Regional  Administrator,  the  Assistant 
Administrator  for  Enforcement,  the 
General  Counsel,  or  their  respective 
representatives.  Any  person  may 
submit  oral  or  written  statements  con¬ 
cerning  the  EPA  objection,  although 
reasonable  limits  may  be  set  upon  the 
time  allowed  for  statements,  and  the 
submission  of  statements  in  writing 
may  be  required. 

(f)  At  the  conclusion  of  the  public 
hearing  the  Regional  Administrator 
shall: 

(1)  Reaffirm  the  original  objection; 
(2)  Modify  the  terms  of  the  objection; 


or  (3)  Withdraw  the  objection,  and 
shall  notify  the  State  of  this  decision. 

(g)  Where  the  Regional  Administra¬ 
tor  has  objected  to  a  proposed  permit 
under  this  section,  he/she  may  issue 
the  permit  in  accordance  with  40  CFR 
Parts  123  and  125  and  any  other  guide¬ 
lines  and  requirements  of  the  Act  in 
the  following  circumstances: 

(1)  If  no  public  hearing  is  held  under 
paragraph  (d)  and  the  State  does  not 
resubmit  a  permit  revised  to  meet  the 
Regional  Administrator’s  objection 
within  90  days  of  receipt  of  the  objec¬ 
tion;  or 

(2)  If  a  public  hearing  is  held  under 
paragraph  (d)  and  the  State  does  not 
resubmit  a  permit  revised  to  meet  the 
Regional  Administrator’s  objection  or 
modified  objection  within  30  days  of 
the  date  of  the  Regional  Administra¬ 
tor’s  notification  under  paragraph  (f) 
of  this  section. 

§  124.49  [Redesignated  from  §  124.47] 

4.  Part  124  is  amended  by  adding  a 
new  Appendix  D  as  follows: 

Appendix  D— Point  Source  Categoribs 

1.  TIMBER  PRODUCTS  PROCESSING 

SIC  2411— Logging  camps  and  logging  con¬ 
tractors  (camps  only). 

SIC  2421— Saw  mills  and  planning  mills, 
general. 

SIC  2426— Hardwood  dimension  and  floor¬ 
ing  mills. 

SIC  2429— Special  purpose  sawmills,  not 
elsewhere  classified. 

SIC  243 1-Mill  work. 

SIC  2434-Wood  kitchen  cabinets. 

SIC  2435— Hardwood  veneer  and  plywood. 
SIC  2436— Softwood  veneer  and  plywood. 
SIC  2439— Structural  wood  members,  not 
elsewhere  classified. 

SIC  2491— Wood  preserving. 

SIC  2499— Wood  products,  not  elsewhere 
classified  (furniture  mills). 

SIC  2661— Building  paper  and  building 
board  mills  (hardboard  only). 

9.  STEAM  ELECTRIC  POWER  PLANTS 

SIC  4911— Electric  service  (limited  to  steam- 
electric  power  plants). 

3.  LEATHER  TANNING  AND  FINISHING 

SIC  31— Leather  and  leather  products. 

4.  IRON  AND  STEEL  MANUFACTURING 

SIC  3312— Blast  furnaces  (including  coke 
ovens  steel  works  and  rolling  mills. 

SIC  3313— Electrometallurgical  products. 
SIC  3315— Steel  wire  drawing  and  steel  nails 
and  spikes. 

SIC  3316— Cold  rolled  steel  sheet,  strip  and 
bars. 

SIC  3317— Steel  pipe  and  tubes. 

5.  PETROLEUM  REFINING 

SIC  2911— Petroleum  refining  (including  (1) 
topping  plant;  (2)  topping  and  cracking 
plants;  (3)  topping,  cracking  and  petro¬ 
leum  plants;  (4)  integrated  plants;  and 
(5)  integrated  and  petrochemical 
plants). 

6.  INORGANIC  CHEMICALS  MANUFACTURING 

SIC  2812— Alkalies  and  chlorine. 

SIC  2813— Industrial  gasses. 


FEDERAL  REGISTER,  VOL  43,  NO.  100— TUESDAY,  MAY  23,  1978 


RULES  AND  REGULATIONS 


22165 


SIC  2816— Inorganic  pigments. 

SIC  2819— Industrial  inorganic  chemicals, 
not  elsewhere  classified. 

7.  TEXTILE  MILLS 

SIC  22— Textile  mill  products. 

SIC  23— Apparel  and  other  finished  prod¬ 
ucts  made  from  fabrics  and  similar  ma¬ 
terials. 

B.  ORGANIC  CHEMICALS  MANUFACTURING 

SIC  2865— Cyclic  (coal  tar)  crudes,  and 
cyclic  intermediates,  dyes,  and  organic 
pigments  (lakes  and  toners). 

SIC  2869— Industrial  organic  chemicals,  not 
elsewhere  classified. 

9.  NONFERROUS  METALS  MANUFACTURING 

SIC  2819— Industrial  inorganic  chemicals, 
not  elsewhere  classified  (bauxite  refin¬ 
ing  only). 

SIC  3331— Primary  smelting  and  refining  of 
copper. 

SIC  3332— Primary  smelting  and  refining  of 
zinc. 

SIC  3333— Primary  smelting  and  refining  of 
lead. 

SIC  3334— Primary  production  of  alumi¬ 
num. 

SIC  3339— Primary  smelting  and  refining  of 
nonferrous  metals,  not  elsewhere  classi¬ 
fied. 

SIC  3341— Secondary  smelting  and  refining 
of  nonferrous  metals. 

10.  PAVING  AND  ROOFING  MATERIALS  (TARS  AND 
ASPHALT) 

SIC  2951— Paving  mixtures  and  blocks. 

SIC  2952— Asphalt  felts  and  coatings. 

SIC  3996— Linoleum  asphalted-felt-base. 
and  other  hard  surface  floor  coverings, 
not  elsewhere  classified. 

11.  PAINT  AND  INK  FORMULATION  AND  PRINTING 

SIC  2711— Newspapers:  Publishing,  publish¬ 
ing  and  printing. 

SIC  2721— Periodicals:  Publishing,  publish¬ 
ing  and  printing. 

SIC  2731— Books:  Publishing,  publishing 
and  printing. 

SIC  2732— Book  printing. 

SIC  2741— Miscellaneous  publishing. 

SIC  2751— Commercial  printing,  letterpress 
and  screen. 

SIC  2752— Commercial  printing,  letterpress 
and  lithographic. 

SIC  2753— Engraving  and  plate  printing. 

SIC  2754— Commercial  printing,  gravure. 

SIC  2761— Manifold  business  forms. 

SIC  2771— Greeting  card  publishing. 

SIC  2793— Photoengraving. 

SIC  2794— Electrotyping  and  stereotyping. 

SIC  2795  -Lithographic  platemaking  and  re¬ 
lated  services. 

SIC  2851— Paints,  varnishes,  lacquers,  enam¬ 
els.  and  allied  products. 

SIC  2993— Printing  ink. 

SIC  3951— Pens,  mechanical  pencils,  and 
parts  and  stamp  pads  (inked  materials 
only). 

SIC  3952  -Lead  pencils,  crayons,  and  artists’ 
materials. 

SIC  3955— Carbon  paper  and  inked  ribbons. 

12.  SOAP  AND  DETERGENT  MANUFACTURING 

SIC  2841— Soap  and  other  detergents, 
except  specialty  cleaners. 

13.  AUTO  AND  OTHER  LAUNDRIES 

SIC  7211— Power  laundries,  family  and  com¬ 
mercial. 

SIC  7213— Linen  supply. 


SIC  7214— Diaper  service. 

SIC  7215— Coin-operated  laundries  and  dry 
cleaning. 

SIC  7216— Dry  cleaning  plants,  except  rug 
cleaning. 

SIC  7217— Carpet  and  jpholstery  cleaning. 

SIC-7218— Industrial  Laundries. 

SIC  7219— Laundry  and  garment  services, 
not  elsewhere  classified. 

SIC  None— Auto  wash  establishments. 

14.  PLASTIC  AND  SYNTHETIC  MATERIALS 
MANUFACTURING 

SIC  282— Plastic  materials  and  synthetic 
resins,  synthetic  and  other  manmade 
fibers,  except  glass. 

15.  PULP  AND  PAPERBOARD  MILLS  AND 
CONVERTED  PAPER  PRODUCTS 

SIC  2611-Pulp  Mills. 

SIC  2621— Paper  mills,  except  building 
paper  mills. 

SIC  2631— Paperboard  mills. 

SIC  2641— Paper  coating  and  glazing. 

SIC  2642— Envelopes. 

SIC  2643— Bags,  except  textile  bags. 

SIC  2645— Die-cut  paper  and  paperboard 
and  cardboard. 

SIC  2646— Pressed  and  molded  pulp  goods. 

SIC  2647— Sanitary  paper  products. 

SIC  2648— Stationery,  tablets,  and  related 
products. 

SIC  2649— Converted  paper  and  paperboard 
products,  not  elsewhere  classified. 

SIC  2651— Folding  paperboard  boxes. 

SIC  2652— Set-up  paperboard  boxes. 

SIC  2653— Corrugated  and  solid  fiber  boxes. 

SIC  2654— Sanitary  food  containers. 

SIC  2655— Fiber  cans,  tubes,  drums,  and 
similar  products. 

SIC  2661— Building  paper  and  building 
board  mils. 

SIC  2782— Blankbooks.  looseleaf  binders 
and  devices. 

18.  RUBBER  PROCESSING 

SIC  2822— Synthetic  rubber  (vulcanizable 
elastomers). 

SIC  2891— Rubber  cement. 

SIC  3011— Tires  and  inner  tubes. 

SIC  3021— Rubber  and  plastics  footwear 
(rubber  only). 

SIC  3031— Reclaimed  rubber. 

SIC  3041— Rubber  and  plastics  hose  and 
belting  (rubber  only). 

SIC  3069— Fabricated  rubber  products,  not 
elsewhere  classified. 

SIC  3293— Gaskets,  packing,  and  sealing  de¬ 
vices  (rubber  packing  only). 

17.  MISCELLANEOUS  CHEMICALS 

SIC  2831— Biological  products. 

SIC  2833— Medicinal  chemicals  and  botani¬ 
cal  products. 

SIC  2834— Pharmaceutical  preparations. 

SIC  2861— Gum  and  wood  chemicals. 

SIC  2879— Pesticides  and  agricultural 

chemicals,  not  elsewhere  classified. 

SIC  2891— Adhesive  and  sealants. 

SIC  2892— Explosives. 

SIC  2895 — Carbon  black. 

SIC  2899— Chemicals  and  chemical  prepara¬ 
tion,  not  elsewhere  classified. 

SIC  3861— Photographic  equipment  and 
supplies. 

18.  MACHINERY  AND  MECHANICAL  PRODUCTS 
MANUFACTURING 

SIC  3021— Rubber  and  plastics  footwear 
(balance). 

SIC  3041— Rubber  and  Plastics  hose  and 
belting  (balance). 


SIC  3079— Miscellaneous  plastics  products. 

SIC  3293— Gaskets,  packing,  and  sealing  de¬ 
vices  (balance). 

SIC  3321— Gray  iron  foundries. 

SIC  3322— Malleable  iron  foundries. 

SIC  3324— Steel  investment  foundries. 

SIC  3325— Steel  foundries,  not  elsewhere 
classified. 

SIC  3351— Rolling,  drawing,  and  extruding 
of  copper. 

SIC  3353— Aluminum  sheet,  plate,  and  foil. 

SIC  3354— Aluminum  extruded  products. 

SIC  3355— Aluminum  rolling  and  drawing, 
not  elsewhere  classified. 

SIC  3356— Rolling,  drawing,  and  extruding 
of  nonferrous  metals,  except  copper  and 
aluminum. 

SIC  3357— Drawing  and  insulating  of  non- 
ferrous  wire. 

SIC  3361— Aluminum  foundries  (castings). 

SIC  3362— Brass,  bronze,  copper,  copper 
base  alloy  foundries  (castings). 

SIC  3369— Nonferrous  foundries  (castings), 
not  elsewhere  classified. 

SIC  3398— Metal  heat  treating. 

SIC  3399— Primary  metal  products,  not  else¬ 
where  classified. 

SIC  3411— Metal  cans. 

SIC  3412— Metal  shipping  barrels,  drums, 
kegs,  and  pails. 

SIC  3421-Cutlery. 

SIC  3423— Hand  and  edge  tools,  except  ma¬ 
chine  tools  and  hand  saws. 

SIC  3425— Hand  saws  and  saw  blades. 

SIC  3429— Hardware,  not  elsewhere  classi¬ 
fied. 

SIC  3431— Enameled  iron  and  metal  sani¬ 
tary  ware. 

SIC  34332— Plumbing  fixture  fittings  and 
trim  (brass  goods). 

SIC  3433— Heating  equipment,  except  elec¬ 
tric  and  warm  air  furnaces. 

SIC  3441— Fabricated  structural  metal. 

SIC  3442— Metal  doors,  sash,  frames,  mold¬ 
ing.  and  trim. 

SIC  3443— Frabricated  platework  (boiler 
shops). 

SIC  3444— Sheet  metal  work. 

SIC  3446— Architectural  and  ornamental 
metal  work. 

SIC  3448— Prefabricated  metal  buildings 
and  components. 

SIC  3449— Miscellaneous  metal  work. 

SIC  3451— Screw  machine  products. 

SIC  3452— Bolts,  nuts,  screws,  riverts,  and 
washers. 

SIC  3462— Iron  and  steel  forgings. 

SIC  3463— Nonferrous  forgings. 

SIC  3465— Automative  stampings. 

SIC  3466— Crowns  and  closures. 

SIC  3469— Metal  stampings,  not  elsewhere 
classified. 

SIC  3482— Small  arms  ammunition. 

SIC  3483— Ammunition,  except  for  small 
arms,  not  elsewhere  classified. 

SIC  3484— Small  arms. 

SIC  3489— Ordinance  and  accessories,  not 
elsewhere  classified. 

SIC  3493— Steel  springs,  except  wire. 

SIC  3494— Valves  and  pipe  fittings,  except 
plumbers’  brass  goods. 

SIC  3495— Wire  springs. 

SIC  3486— Miscellaneous  fabricated  wire 
products. 

SIC  3497-Metal  foil  and  leaf. 

SIC  3498— Fabricated  pipe  and  fabricated 
pipe  fittings. 

SIC  3499— Fabricated  metal  products,  not 
elsewhere  classified. 

SIC  3511— Steam,  gas,  and  hydraulic  tur¬ 
bines  and  turbine  generator  set  units. 

SIC  3519— Internal  combustion  engines,  not 
elsewhere  classified. 
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SIC  3523— Farm  machinery  and  equipment. 

SIC  3524— Garden  tractors  and  lawn  and 
garden  equipment. 

SIC  3531— Construction  machinery  and 
equipment. 

8IC  3532— Mining  machinery  and  equip¬ 
ment,  except  oil  field  machinery  and 
equipment. 

SIC  3533— Oil  field  machinery  and  equip¬ 
ment. 

SIC  3534— Elevators  and  moving  stairways. 

SIC  3535— Conveyors  and  conveying  equip¬ 
ment. 

SIC  3536— Hoists,  industrial  cranes,  and 
monorail  systems. 

SIC  3537— Industrial  trucks,  tractors,  trail¬ 
ers,  and  stackers. 

SIC  3541— Machine  tools,  metal  cutting 
types. 

SIC  3542— Machine  tools,  metal  forming 
types. 

SIC  3544— Special  dies  and  tools,  die  sets, 
jigs  and  fixture  and  industrial  molds. 

SIC  3545— Machine  tool  accessories  and 
measuring  devices. 

SIC  3546— Power  driven  hand  tools. 

SIC  3547— Rolling  mill  machinery  and 
equipment. 

SIC  3549  -Metal  working  machinery,  not 
elsewhere  classified. 

SIC  3551— Pood  products  machinery. 

SIC  3552— Textile  machinery. 

SIC  3553— Woodworking  machinery. 

SIC  3554— Paper  industries  machinery. 

SIC  3555— Printing  trades  machinery  and 
equipment. 

SIC  3559— Special  industry  machinery,  not 
elsewhere  classified. 

SIC  3561— Pumps  and  pumping  equipment. 

SIC  3562— Ball  and  roller  bearings. 

SIC  3563— Air  and  gas  compressors. 

SIC  3564— Blowers  and  exhaust  and  ventila¬ 
tion  fans. 

SIC  3565— Industrial  patterns. 

SIC  3566— Speed  changes,  industrial  high 
speed  drives,  and  gears. 

SIC  3567— Industrial  process  furnaces  and 
ovens. 

SIC  3568— Mechanical  power  transmission 
equipment,  not  elsewhere  classified. 

SIC  3569— General  industrial  machinery 
.  and  equipment,  not  elsewhere  classified. 

SIC  3572— Typewriters. 

SIC  3573— Electronic  computing  equipment. 

SIC  3574— Calculating  and  accounting  ma¬ 
chines,  except  electronic  computing 
equipment. 

SIC  3576— Scales  and  balances,  except  labo¬ 
ratory. 

SIC  3579— Office  machines,  not  elsewhere 
classified. 

SIC  3581— Automatic  merchandising  ma¬ 
chines. 

SIC  3582— Commercial  laundry,  dry  clean¬ 
ing  and  pressing  machines. 

SIC  3585— Air  conditioning  and  warm  air 
heating  equipment  and  commercial  and 
industrial  refrigeration  equipment. 

SIC  3586— Measuring  and  dispensing  pumps. 

SIC  3589— Service  industry  machines,  not 
elsewhere  classified. 

SIC  3592— Carburetors,  pistons,  piston 
rings,  and  valves. 

SIC  3599— Machinery,  except  electrical,  not 
elsewhere  classified. 

SIC  3612— Power  distribution,  and  specialty 
transformers. 

SIC  3613— Switchgear  and  switchboard  ap¬ 
paratus. 

SIC  3621— Motors  and  generators. 

SIC  3622— Industrial  controls. 

SIC  3623— Welding  apparatus,  electric. 

SIC  3624— Carbon  and  graphite  products. 

SIC  3629— Electrical  industrial  apparatus, 
not  elsewhere  classified. 

SIC  3631— Household  cooking  equipment. 


SIC  3632— Household  refrigerators  and 
home  and  farm  freezers. 

SIC  3633— Household  laundry  equipment. 

SIC  3634— Electric  housewares  and  fans. 

SIC  3635— Household  vacuum  cleaners. 

SIC  3639— Household  appliances,  not  else¬ 
where  classified. 

SIC  3641— Electric  lamps. 

SIC  3643— Current— carrying  wiring  devices. 

SIC  3644— Noncurrent— carrying  wiring  de¬ 
vices. 

SIC  3645— Residential  electric  lighting  fix¬ 
tures. 

SIC  3646— Commercial,  industrial,  and  insti¬ 
tutional  electric  lighting  fixtures. 

SIC  3647— Vehicular  lighting  equipment. 

SIC  3648— Lighting  equipment,  not  else¬ 
where  classified. 

SIC  3651— Radio  and  television  receiving 
sets,  except  communication  types. 

SIC  3652— Phonograph  records  and  prere¬ 
corded  magnetic  tape. 

SIC  3661— Telephone  and  telegraph  appara¬ 
tus. 

SIC  3662— Radio  and  television  transmit¬ 
ting,  signaling,  and  detection  equipment 
and  apparatus. 

SIC  3671— Radio  and  television  receiving 
type  electron  tubes,  except  cathode  ray. 

SIC  3672— Cathode  ray  television  picture 
tubes. 

SIC  3673— Transmitting,  industrial,  and  spe¬ 
cial  purpose  electron  tubes. 

SIC  3674— Semiconductors  and  related  de¬ 
vices. 

SIC  3675— Electronic  capacitors. 

SIC  3676— Resistors,  for  electronic  applica¬ 
tions. 

SIC  3677— Electronic  coils,  transformers, 
and  other  inductors. 

SIC  3678— Connectors,  for  electronic  appli¬ 
cations. 

SIC  3679— Electronic  components,  not  else¬ 
where  classified. 

SIC  3691— Storage  batteries. 

SIC  3692— Primary  batteries,  dry  and  wet. 

SIC  3693— Radiographic  X-ray,  fluoroscopic 
X-ray.  therapeutic  X-ray,  and  other  X- 
ray  apparatus  and  tubes,  electromedical 
and  electrotherapeutic  apparatus. 

SIC  3694— Electrical  equipment  for  internal 
combustion  engines. 

SIC  3699— Electrical  machinery,  equipment, 
and  supplies,  not  elsewhere  classified. 

SIC  3711— Motor  vehicles  and  passenger  car 
bodies. 

SIC  3713— Truck  and  bus  bodies. 

SIC  3714— Motor  vehicle  parts  and  accesso¬ 
ries. 

SIC  3715— Truck  trailers. 

SIC  3721-Aircraft. 

SIC  3724— Aircraft  engine  and  engine  parts. 

SIC  3728— Aircraft  part  and  auxiliary  equip¬ 
ment,  not  elsewhere  classified. 

SIC  3731— Ship  building  and  repairing. 

SIC  3732— Boat  building  and  repairing. 

SIC  3743— Railroad  equipment. 

SIC  3751— Motorcycles,  bicycles,  and  parts. 

SIC  3761— Guided  missiles  and  space  vehi¬ 
cles. 

SIC  3764— Guided  missile  and  space  vehicle 
propulsion  units  and  propulsion  unit 
parts. 

SIC  3769— Guided  missile  and  space  vehicle 
parts  and  auxiliary  equipment,  not  else¬ 
where  classified. 

SIC  3792— Travel  trailers  and  campers. 

SIC  3795— Tank  and  tank  components. 

SIC  3799— Transportation  equipment,  not 
elsewhere  classified. 

SIC  3811— Engineering,  laboratory,  scientif¬ 
ic,  and  research  instruments  and  associ¬ 
ated  equipment. 

SIC  3822— Automatic  controls  for  regulating 
residential  and  commercial  environ¬ 
ments  and  appliances. 


SIC  3823— Industrial  Instruments  for  mea¬ 
surement,  display,  and  control  of  proo- 
ess  variables;  and  related  products. 

SIC  3824— Totalizing  fluid  meters  and 
counting  devices. 

SIC  3825— Instruments  for  measuring  and 
testing  of  electricity  and  electrical  sig¬ 
nals. 

SIC  3829— Measuring  and  con  troll  big  de¬ 
vices,  not  elsewhere  classified. 

SIC  3832— Optical  instruments  and  lenses. 
SIC  3841— Surgical  and  medical  instruments 
and  apparatus. 

SIC  3842— Orthopedic,  prosthetic,  and  surgi¬ 
cal  appliances  and  supplies. 

SIC  3843— Dental  equipment  and  supplies. 
SIC  3851— Ophthalmic  goods. 

SIC  3873— Watches,  clocks,  clock-work  oper¬ 
ated  devices  and  parts. 

SIC  3911— Jewelry,  precious  metal. 

SIC  3914— Silverware,  plated  ware,  and 
stainless  steel  ware. 

SIC  3915— Jeweler’s  findings  and  materials. 

and  lapidary  work. 

SIC  3931— Musical  instruments. 

SIC  3942-Dolls. 

SIC  3944— Games,  toys,  and  children’s  vehi¬ 
cles;  except  dolls  and  bicycles. 

SIC  3949— Sporting  and  athletic  goods,  not 
elsewhere  classified. 

SIC  3951— Pens,  mechanical  pencils,  and 
parts  (balance). 

SIC  3961— Costume  jewelry  and  costume 
novelties,  except  precious  metal. 

SIC  3991— Brooms  and  brushes. 

SIC  3993— Signs  and  advertising  displays. 
SIC  3995— Burial  caskets. 

19.  ELECTROPLATINO 

SIC  347— Coating,  engraving,  and  allied  ser¬ 
vices. 

20.  ORE  MINING  AND  DRESSING 

SIC  1011-Iron  Ores. 

SIC  1021— Copper  ores. 

SIC  1031— Lead  and  zinc  ores. 

SIC  1041-Gold  ores. 

SIC  1044— Silver  ores. 

SIC  1051— Bauxite  and  other  aluminum 
ores. 

SIC  1061— Ferroalloy  ores,  except  vanadi¬ 
um. 

SIC  1092— Mercury  ores. 

SIC  1094— Uranium-radium-vanadium  ores. 
SIC  1099— Metal  ores,  not  elsewhere  classi¬ 
fied. 

21.  COAL  MINING 

SIC  1111— Anthracite. 

SIC  1112— Anthracite  mining  services. 

SIC  1211— Bituminous  coal  and  lignite. 

SIC  1213— Bituminous  coal  and  lignite 
mining  services. 

5.  Section  125.26  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

§  125.26  Special  categories  of  permits. 

*  •  »  *  » 

(d)  Requirements  under  section 
307(a)(2)  of  the  Act. 

In  issuing  permits  under  this  Part, 
the  Regional  Administrator  shall 
comply  with  the  provisions  of  40  CFR 
§  124.46. 

(Secs.  301(b)(2),  304(i),  307(a),  402(b), 

402(d),  501(a),  Pub.  L.  92-500  86  Stat.  816,  as 
amended  by  Pub.  L.  95-217,  91  Stat.  217  (33 
U.S.C.  1251  et  seq.).) 

[FR  Doc.  78-14294  Filed  5-22-78,  8:45  am] 
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[6560-01] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(40  CFR  Part  124] 

(FRL  887-3] 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to 
revise  final  regulations  published 
today.  The  final  regulations  facilitate 
compliance  with  the  treatment  dead¬ 
lines  for  toxic  pollutants  under  the 
Clean  Water  Act,  by  requiring  permit 
modification  or  reissuance  when  new 
effluent  guidelines  covering  those  pol¬ 
lutants  are  promulgated  or  approved 
by  EPA.  However,  these  final  regula¬ 
tions  raise  the  question  of  how  compli¬ 
ance  will,  in  fact,  be  ensured  when:  ( 1 ) 
Permits  are  issued  which  do  not  ex¬ 
pressly  require  achievement  of  future 
treatment  deadlines,  and  (2)  permit 
modification  or  revocation  to  incorpo¬ 
rate  such  requirements  is  not  trig¬ 
gered  (e.g.,  where,  for  various  reasons, 
new  guidelines  covering  toxic  pollut¬ 
ants  are  not  or  do  not  become  availa¬ 
ble).  In  this  document,  EPA  proposes 
to  answer  this  question,  indicating 
that  permits  may  reflect  a  continu¬ 
ation  of  1977  treatment  requirements 
under  the  Act  only  if  set  to  expire  no 
later  than  18  months  from  the  sched¬ 
uled  date  of  effluent  guideline  promul¬ 
gation  (i.e.,  1980-81).  Permits  set  to 
expire  after  that  time  must  provide 
for  compliance  with  1984  treatment  re¬ 
quirements. 

DATES:  All  comments  received  on  or 
before  June  22,  1978,  will  be  consid¬ 
ered. 

ADDRESSES:  Interested  persons  may 
participate  in  this  proposed  rulemak¬ 
ing  by  submitting  comments  to  Mr. 
Edward  A.  Kramer,  Permits  Division 
(EN-336),  Office  of  Water  Enforce¬ 
ment,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washing¬ 
ton.  D.C.  20460.  A  copy  of  all  public 
comments  will  be  available  for  inspec¬ 
tion  and  copying  at  EPA  Public  Infor¬ 
mation  Reference  Unit,  Room  2922 
(EPA  Library),  401  M  Street  SW.. 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Edward  A.  Kramer  (EN-336),  Office 
of  Water  Enforcement,  Environmen¬ 
tal  Protection  Agency,  Washington, 
D.C.  20460,  202-755-0750. 

SUPPLEMENTARY  INFORMATION: 
On  January  6,  1978,  EPA  published  a 
proposed  rule  revising  EPA’s  regula¬ 


tions  governing  the  NPDES  programs 
(43  FR  1256).  One  of  the  stated  pur¬ 
poses  of  this  revision  was  to  conform 
the  regulations  to  the  requirements  of 
the  Consent  Decree  in  NRDC  v.  Train. 
8  ERC  2120  (D.D.C.  1976).  Specifically, 
the  proposed  regulations  required  that 
permits  issued  in  21  industrial  catego¬ 
ries  be  reissued  or  modified,  through 
the  use  of  a  “reopener  clause,”  to 
assure  the  prompt  application  of  efflu¬ 
ent  guidelines  and  standards  covering 
toxic  pollutants.  With  minor  modifica¬ 
tion,  final  regulations  reflecting  this 
requirement  (40  CFR  124.46)  are  being 
published  today.  However,  comments 
on  the  proposed  rule  questioning  the 
operation  of  the  reopener  clause  have 
led  to  this  proposal  to  supplement  the 
final  rule. 

In  a  June  20,  1977,  memorandum  of 
Administrator  Costle,  EPA  required 
EPA  Regional  offices  and  encouraged 
NPDES  States  to  issue  short-term  per¬ 
mits  to  dischargers  in  the  21  industrial 
categories.  These  permits  were  to 
expire  shortly  after  applicable  “best 
available  technology  economically 
achievable"  (BAT)  effluent  guidelines 
are  scheduled  to  be  promulgated 
under  the  Consent  Decree:  they  were 
to  reflect  the  continuation  of  the  con¬ 
ditions  in  the  expiring  permit,  making 
any  necessary  adjustements,  and  were 
also  to  contain  the  reopener  clause. 
Under  this  approach,  new  permits 
would  be  issued  to  reflect  BAT  limita¬ 
tions  after  the  promulgation  of  the  ef¬ 
fluent  guidelines  and  upon  the  expira¬ 
tion  of  the  short  term  permits. 

Although  EPA  has  not  required 
NPDES  States  to  follow  the  short 
term  permit  approach,  they  must  nev¬ 
ertheless  assure  compliance  with  the 
statutory  deadlines  in  the  Clean 
Water  Act.  NPDES  States  can  fulfill 
this  obligation  either  (1)  through  the 
issuance  of  short  term  permits  (with 
the  reopener  clause)  reflecting  a  con¬ 
tinuation  of  existing  permit  condi¬ 
tions,  or  (2)  through  the  issuance  of 
long  term  permits  (with  the  reopener 
clause)  which  require  compliance  with 
the  statutory  deadlines  for  the 
achievement  of  “best  conventional  pol¬ 
lutant  control  technology”  (BCT)  and 
BAT  (including  BAT  for  toxic  pollut¬ 
ants). 

NPDES  States  cannot  fulfill  this  ob¬ 
ligation  through  the  issuance  of  long 
term  permits  which  incorporate  the 
reopener  clause  but  which  do  not  go 
beyond  existing  permit  conditions 
toward  compliance  with  BCT  and 
BAT.  Unlike  short  term  permits— 
which  will  be  reissued  in  1980-81  to  re¬ 
flect  compliance  with  BCT  and  BAT  in 
the  event  that  the  reopener  clause  is 
not  triggered— long  term  permits  re¬ 
flecting  existing  permit  conditions 
cannot  ensure  compliance  with  statu¬ 
tory  deadlines  in  the  event  that  efflu¬ 
ent  guidelines  for  toxic  pollutants 
under  sections  301(b)(2)  and  (C)  and 


(D)  are  not  or  do  not  become  available. 
In  that  case,  the  permit  would  not 
automatically  be  subject  to  modifica¬ 
tion.  At  the  same  time,  it  would  not  in¬ 
corporate  conditions  designed  to  result 
in  compliance  with  BCT  and  non-toxic 
BAT  requirements.  Such  permits  are 
clearly  outside  the  guidelines  and  re¬ 
quirements  of  the  Act,  even  absent 
these  regulations,  and  are  therefore 
subject  to  EPA  objections  under  sec¬ 
tion  402(d)  and  40  CFR  124.48. 

For  the  purposes  of  the  proposed 
regulation,  short  term  permits  are 
those  with  expiration  dates  no  later 
than  18  months  after  the  scheduled 
dates  for  effluent  guidline  promulga¬ 
tion  under  the  Consent  Decree,  where¬ 
as  long  term  permits  are  those  set  to 
expire  after  that  time.  The  18  month 
period  was  selected  to  aid  EPA  Region¬ 
al  offices  and  NPDES  States  in  their 
permit  issuance  efforts,  since  18 
months  will  provide  a  reasonable  time 
for  permit  reissuance  once  effluent 
guidelines  are  promulgated  or  ap¬ 
proved,  taking  into  account  the  possi¬ 
bility  of  minor  delays  in  scheduled 
promulgation  dates. 

The  proposed  regulations  formally 
establish  the  short  term  and  long  term 
options  described  above  for  the  issu¬ 
ance  of  NPDES  permits  in  the  21  in¬ 
dustrial  categories.  Nevertheless,  it  re¬ 
mains  EPA's  position  that  the  issu- , 
ance  of  short  term  permits  is  the  pre¬ 
ferred  option  absent  exceptional  cir¬ 
cumstances,  due  to  the  costly  and 
time-consuming  nature  of  case-by-case 
BCT  and  BAT  determinations  where 
effluent  guidelines  are  not  available. 

Interested  persons  may  participate 
in  this  proposed  rulemaking  by  sub¬ 
mitting  comments  or  suggestions  to 
Mr.  Edward  A.  Kramer,  Permits  Divi¬ 
sion  (EN-336),  Office  of  Water  En¬ 
forcement,  Environmental  Protection 
Agency,  401  M  Street  SW..  Washing¬ 
ton,  D.C.  20460.  Each  person  submit¬ 
ting  a  comment  should  include  his  or 
her  name  and  address  and  give  reasons 
for  any  recommendations.  A  copy  of 
all  public  comments  will  be  available 
for  inspection  and  copying  at  EPA 
Public  Information  Reference  Unit. 
Room  2922  (EPA  Library),  401  M 
Street  SW.,  Washington,  D.C.  20460. 
The  EPA  information  regulation  (40 
CFR  Part  2)  provides  that  a  reason¬ 
able  fee  may  be  charged  for  copying. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  major  regulation  re¬ 
quiring  preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11821.  as 
amended  by  Executive  Order  11949.  and 
under  OMB  Circular  A-107. 

Dated:  May  10,  1978. 

Douglas  M.  Costle. 

Administrator. 

Subpart  E — Terms  and  Conditions  of  NPOES  Permits 

Sec. 

124.46  Requirements  under  section 
307(a)(2)  of  the  act. 
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Appendix  D— Point  source  categories  and 
permit  expiration  dates. 

Subpart  E — Term*  and  Condition*  of  NPDES 
Permits 

1.  Section  124.46  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(c)  as  follows: 

f  124.46  Requirements  under  section 

307(a)(2)  of  the  act. 

•  •  •  •  • 

(c)  No  permit  issued  to  a  discharger 
within  an  industrial  category  listed  in 
Appendix  D  of  this  part,  prior  to  the 
applicable  date  listed  in  appendix  D, 
may  be  extended  beyond  that  date, 
unless: 

(1)  Effluent  limitations  and  stand¬ 

ards  applicable  to  the  discharger  have 
been  promulgated  or  approved  under 
sections  301(bX2)  (C)  and  (D), 

304(b)(2),  and  307(a)(2)  of  the  Act:  or 

(2)  The  permit  incorporates: 

(1)  The  "reopener  clause”  required 
by  paragraph  (a)  of  this  section; 

(ii)  Effluent  limitations  and  a  com¬ 
pliance  schedule  to  meet  the  require¬ 
ments  of  sections  301(b)(2)(A)-(F)  of 
the  Act;  and 

(iii)  Any  other  terms  and  conditions 
necessary  to  carry  out  the  provisions 
of  the  Act. 

I  Comments'  (1)  NPDES  States  are  urged 
to  issue  permits  expiring  on  or  before  the 
dates  listed  in  appendix  D.  This  approach  is 
the  simplest  means  of  ensuring  that  all  ap¬ 
propriate  provisions  of  the  Act,  including 
time  deadlines,  are  met.  Even  if  the  proce¬ 
dure  authorized  in  paragraph  (c)(2)  is  fol¬ 
lowed,  dischargers  must  clearly  understand 
that  they  will  be  required  to  meet  all  appli¬ 
cable  requirements  of  the  Act,  including 
compliance  with  EPA  effluent  guidelines  de¬ 
fining  "best  conventional  pollutant  control 
technology”  (BCT)  and  "best  available  tech¬ 
nology  economically  achievable"  (BAT)  by 
the  statutory  deadlines. 

(2)  A  determination  that  a  particular  dis¬ 
charger  falls  within  a  given  industrial  cate¬ 
gory  for  purposes  of  setting  a  permit  expira¬ 
tion  date  under  paragraph  (c)  is  not  conclu¬ 
sive  as  to  the  discharger  s  inclusion  in  that 
Industrial  category,  and  does  not  prejudice 
any  rights  to  challenge  or  change  that  in¬ 
clusion  at  the  time  that  effluent  standards 
and  limitations  are  determined  to  be  appli¬ 
cable.] 


2.  Appendix  D  of  this  Part  is  pro¬ 
posed  to  be  amended  as  follows: 

Appendix  D— Point  Source  Categories  and 
Permit  Expiration  Dates 

Timber  Products  Processing  (Permit  Expi¬ 
ration  Date:  September  30,  1980). 

•  •  •  •  • 

2.  Steam  Electric  Power  Plants  (Permit 
Expiration  Date:  September  30,  1980). 

•  •  •  •  • 

3.  Leather  Tanning  and  Finishing  (Permit 
Expiration  Date:  September  30,  1980). 

•  •  •  •  • 

4.  Iron  and  Steel  Manufacturing  (Permit 
Expiration  Date:  September  30,  1980). 

•  •  •  •  • 

5.  Petroleum  Refining  (Permit  Expiration 
Date:  September  30,  1980). 

•  •  •  *  * 

6.  Inorganic  Chemicals  Manufacturing 
(Permit  Expiration  Date:  March  31,  1981). 

•  •  •  •  • 

7.  Textile  Mills  (Permit  Expiration  Date: 
March  31.  1981). 


•  •  •  •  • 

8.  Organic  Chemicals  Manufacturing 
(Permit  Expiration  Date:  March  31,  1981). 

•  •  •  *  • 

9.  Nonferrous  Metals  Manufacturing 
(Permit  Expiration  Date:  December  31, 
1930). 

•  •  •  •  * 

10.  Paving  and  Roofing  Materials  (TAR 

AND  ASPHALT)  (Permit  Expiration  Date: 
December  31,  1980). 

•  •  •  •  • 

11.  Paint  and  Ink  Formulation  and  Print¬ 
ing  (Permit  Expiration  Date:  December  31, 
1980). 

*  •  •  •  * 


12.  Soap  and  Detergent  Manufacturing 
(Permit  Expiration  Date:  June  30,  1981). 

•  •  •  •  • 

13.  Auto  and  Other  Laundries  (Permit  Ex¬ 
piration  Date:  June  30,  1981). 


*  •  •  »  • 

14.  Plastic  and  Synthetic  Materials  Manu¬ 
facturing  (Permit  Expiration  Date:  March 
31.  1981). 

*  •  •  •  • 

15  Pulp  and  Paperboard  Mills  and  Con¬ 
verted  Paper  Products  (Permit  Expiration 
Date:  March  31.  1981). 

*  0  *  •  * 


16.  Rubber  Processing  (Permit  Expiration 
Date:  March  31.  1981). 


*  •  0  0  0 

17.  Miscellaneous  Chemicals  (Permit  Expi¬ 
ration  Date:  June  30.  1981). 


*  *  •  •  • 

18.  Machinery  and  Mechanical  Products 
Manufacturing  (Permit  Expiration  Date: 
June  30.  1981). 

*  •  •  •  • 

19.  Electroplating  (Permit  Expiration 
Date:  June  30.  1981). 


20.  Ore  Mining  and  Dressing  (Permit  Ex¬ 
piration  Date:  December  31.  1980). 

•  •  •  •  • 


21.  Coal  Mining  (Permit  Expiration  Date: 
December  31,  1980). 


•  •  •  •  • 


(Secs.  301(b)(a),  304(i),  307(a),  402(b). 

501(a),  Pub.  L.  92-500,  86  Stat.  816.  as 
amended  by  Pub.  L.  95-217,  91  Stat.  217.  (33 
USC  1251  et  seq.).) 

[FR  Doc.  78-14295  Filed  5-22-78;  8:45  am) 
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The  1977  Compilation  of  Privacy  Act  Issuances  has  been  printed  in  six 
volumes  and  may  be  purchased  by  using  the  order  form  below. 
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